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bond. His long life was one of singular use-| stant use the wagons come to have a distinctive 
| smell entirely their own. 


fulness and brilliant performance, a life full of 
deeds of sterling worth, a life to point to as 
an example for the youth of the land to fol- 
low and to emulate. 


The Appellate Division of the Supreme 


Court in the First Department has formally | 


decided that limburger cheese, kept upon the 
premises of a dealer, does not constitute a pub- 
lic nuisance which the courts will 
abated, no matter how powerful or penetrating 
may be its manifestations to the olfactories of 
persons domiciled within the radius of its per- 
nicious activity. Certain property owners in 
New York city had brought an action against 
a firm dealing in butter and cheese to enjoin 


it from maintaining what was claimed to be - 


and constitute a public nuisance, in the form 
of a storehouse containing some tons of food 
of the cheese class in all stages of decompo- 
sition. The Supreme Court had denied the 
application, an appeal was taken, and the 
Appellate Division has now affirmed the de- 
cision of the lower court, although not by a 
unanimous vote. Judge Hatch wrote a vig- 
orous dissenting opinion, in which Judge 
Ingraham concurred, in which the odoriferous 
subject was handled without gloves. 
court evidently spoke from experience. Judge 
Hatch said, among other things: 


a fair opportunity to spread itself, is overwhelming, 
and unless the olfactory sense be educated to the 
liking of or deadened to its presence, it is about as 
offensive an odor as can greet the olfactory nerve 
of human beings. That the premises are inhabit- 
able in its continued exposed presence will not be 
generally believed, and when it is combined with 
the odoriferousness arising from the cheese, we 
can readily see that a stench can be produced by 
the side of which the smell of hog pens and slaugh- 
ter-houses might be regarded as delicate per- 
fumery. 

It is enough to say that language fails in descrip- 
tion of such an odor, and it is evident that the wit- 
nesses for the plaintiff were baffled in their attempt 
by lack of power to describe the overwhelming 
presence. It needs no occult power to understand 
that only a small quantity of imburger cheese is 
necessary to fill the atmosphere with smell. 
have seen a single wagon, containing a small quan- 
tity, drive people from the street along which it 
passed, and we can readily understand that by con- 


order | 


The | 


This language seems to be fully as strong 
as the cheese. To our German fellow-citizens, 
doubtless, it will appear wholly unwarranted 
and inapplicable to an odor which to their 
trained olfactories, is most grateful and appe- 
tizing, a reminder of the Fatherland, and a 
delicacy for which nothing could constitute 
an adequate substitute. To store, sell and 
consume limburger they doubtless believe 
they have an inalienable right, of which no 
court has power to deprive them. Whether 
or not any samples of the offensive product 
were exhibited in the court room on the 
argument of the case, we are not advised, 
though such exhibition, doubtless, would 
have proved efficacious in clearing the court 
room of any congestion of spectators. In 
view of the radical difference among the mem- 
bers of the Appellate Division as to the ethics 
of this odoriferous question, it is altogether 
probable that the high and sedate Court of 
Appeals will be compelled to wrestle with it. 


| Meanwhile, all the proprietors of delicatessen 


stores which, as is well known, are rank with 
compound odors, will be disturbed in mind, 
and in the event of the decision of the highest 
court being adverse, a large emigration of our 
German fellow citizens back to their native 
land, where people’s olfactories are not so 


| sensitive, may be counted as among the prob- 
The odor from limburger cheese, when it is given 


abilities. 


Ex-President Benjamin Harrison is to be 
classed among those eminent expounders of 
constitutional law who believe that the Con- 
stitution follows the flag to our new posses- 
sions, ex proprio vigore. In a recent address 
before the students of the University of Michi- 
gan, he left no doubt as to his opinion upon 
this point. Among other things, he is re- 
ported to have said: 

The man whose only protection against wrong 
depends on the benevolence of a congress, is 4 
slave. 

We have done something new to American his- 


We|tory. We have now taken lands lying in the trop- 


ics, unfitted for American settlement, even if they 
were not already densely populated. We have 
taken over peoples, not lands, and not of our stock. 
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Their labor is cheap and threatens competition. 


There is a total lack of American ideas. 

Had England turned over the colonies to France 
in course of the Revolution, could the colonists 
have ceased fighting, though their new masters 
were ever so benign? Never. 

What is the status of our new lands? Are these 
peoples American citizens or American some- 
things? It has been said that the Porto Ricans are 
not proper citizens of the United States. Are they 
improper citizens? Already there is something im- 
proper about it. 

Neither a treaty nor a statute can abrogate the 
Constitution. We cannot assume rights outside the 
Constitution. 

The people of the new lands are offered this poor 
consolation: “A nation truly free can be trusted 
to deal benevolently with you.” But it was not a 
question of good or bad power that we made to 
the slaveowners, but of power. 

The new subjects may expect such benevolence 
as this: Revocation of the rights of habeas corpus, 
writs of attaintment, conference of titles of nobility, 
the establishment of the State church and censure 
of the press. It is folly to talk about a people being 
protected from wrongs by the benevolence of any- 
body or government. Such is slavery. 

Our Constitution was made to fit the growth of 
the country and to apply to all future possessions. 
Our fathers were not content to hold fair privi- 
leges dependent on the benevolence of England. 
They wanted rights. 


While professing and entertaining the high- 
est respect for the learning of the distinguished 
lecturer, we do not regard the arguments of 
the ex-president as at all conclusive, or as 


any clear indication as to what the Supreme | 


Court of the United States will decide upon 
this moot point. the ablest ex- 
pounders of international law seem to be 


Many of 


hopelessly at variance with reference to it. 
As the basis and at the bottom of all law is 
supposed to be common sense. 
also to 
decision of all such important questions as 
this. The splitting of constitutional hairs is 
hardly likely to be provocative of any desir- 
able results. New conditions make new pre- 
cedents. It seems to be well settled that while 
the act transferring a country from one sov- 
ereignty to a new one, transfers the allegiance 
of its inhabitants, thev do not participate in 
the political powers of the new general gov- 
ernment until they become a State, being in 
the meantime the exclusive creatures of the 
legislative department of the government. 


Expediency is 
be taken into consideration in the 


Tn | 


other words it is for congress to decide what 
the political status of residents of new posses- 
sions shall be. As was pointed out by Mr. 
Clifford S. Walton, in an article written by 
him for the American Law Review, and pub- 
lished in the ALBANy Law JouRNAL (ante, p. 
284), “in every treaty by which the United 
States has acquired inhabited territory, prior 
to the Paris treaty with Spain, the ceding 
power has inserted a provision that the inhab- 
itants, except uncivilized tribes, shall be ad- 
mitted to the enjoyment of all the rights, ad- 
vantages and immunities of citizens of the 
United States, and all except that by which 
Alaska was acquired, contain the further pro- 
vision that they shall, in due time to be deter- 
mined by congress, be admitted as a State or 
States into the Union. In the absence of 
treaty provisions it therefore appears that the 
Constitution, with the exception of the thir- 
teenth amendment, does not ex proprio vigore 
extend itself over the newly-acquired terri- 
tory.” Mr. Walton has also pointed out the 
fact that from the recognition of the independ- 
ence of the United States among nations, from 
1783 to 1787, and until the time of its adop- 
tion, this government existed and exercised 
sovereign powers without the Constitution, 
and that since its adoption the government 
has, in numerous instances, exercised sover- 
eignty independently of the federal Constitu- 
tion. Again reverting to reason and common 
sense, there is no danger whatever that either 
the president or the congress will govern the 
people of the newly-acquired territory despoti- 
cally or oppressively. It will, however, as it 
should do, use the military arm to crush out 
rebellion against its lawful authority. 

ye 

of Cases. 


Rotes 


Deed — Delivery in Escrow.—In Munro v. 
Bowles, decided by the Supreme Court of Illinois 
in October, 1900, it appeared that deceased, desir- 


| ing to convey certain land to his son, made a deed 


and delivered it to his housekeeper, with instruc- 
tions to deliver it to the son after the father’s death. 
The housekeeper placed the deed in the grantor’s 
trunk with a receipt of hers which she kept there. 
Grantor carried the key to the trunk, but never 
attempted to regain possession of the deed. It was 
held that there was sufficient to sustain a finding 
that there had been a valid delivery in escrow. 
The court said in part: 
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“The evidence shows beyond all doubt that from 
what the grantor did and.said he intended to make 
an effectual delivery of the deed. 


sary to constitute a sufficient delivery. 
by acts or words, or both, but something must be 
said or done showing an intention that the deed 
shall become operative to pass the title, and that 
the grantor loses all right of control over it. 


for his use; but it is indispensable that the grantor 
shall part with control over the deed, and shall not 
retain a right to reclaim it’ (Hayes v. Boylan, 141 
Ill. 400, 30 N. E. 1041; Provart v. Harris, 150 IIl. 40, 
36 N. E. 958; Wilson v. Wilson, 158 Ill. 567, 41 
N. E. 1007; Shults v. Shults, 159 Ill. 654, 43 N. E. 
800). It is contended in the case at bar that the 
grantor, Samuel Bowles, retained control of the 
deed, because, after he delivered it to Miss With- 
erspoon, she put it in his trunk, to which he car- 
ried the key, and that he virtually retained posses- 
sion of the deed until his death. The argument is 
that what was done after the execution and ac- 
knowledgment of the deed was all one transaction, 
the effect of which was that the grantor retained 
full control of the deed, with the right and power 
to recall or reclaim it at any time, according to his 
pleasure. So far as the question of fact is con- 
cerned, the jury and the court below have found 
against this contention, and we think their finding is 
sustained by the evidence. The evidence shows 
that he never did attempt to recall or reclaim the 
deed, or to exercise any control over it whatever, 
except that he permitted its custodian to keep it 


in his locked trunk, with a paper belonging to her | 
His intention to | 


which 
carry 


she kept in the same place. 
out the instructions of his attorney, and to 
make an effective delivery beyond his right of 
recall, is clear. Had Miss Witherspoon placed and 
kept the deed in a trunk or other place of deposit 
belonging to her, no question as to the delivery 
could have arisen. The question then is, does the 
mere fact that she put the deed in his trunk, to 
which he carried the key, immediately upon its 
delivery to her, necessarily render such delivery, or 
alleged delivery, ineffectual? We think not. Such 
a fact, in connection with others, might cast sus- 
Picion upon the intention of the grantor and give 
rise to the conclusion that the attempted delivery 
was only colorable and that he had no intention 
of parting with the control of the deed; but in the 
case at bar there was no evidence whatever that he 
did not intend in good faith to make a complete 
and final delivery of the deed as an escrow, but, as 
before said, the evidence was that he did so intend. 
So far as he was concerned, the act of delivery was 
complete, and no conditions were attached to it 
except that the person to whom it was so delivered 
should, at his death, deliver it to the grantor. 


In Hawes v. | 
Hawes (177 Ill. 400, 53 N. E. 78) we reiterated | 
what had been said, in substance, in many previous 
cases, that ‘no special form or ceremony is neces- | 
It may be) 


The | 
delivery need not necessarily be made to the gran- | 
tee, but may be made to another in his behalf and | 


This condition was fulfilled, and we cannot Say, as 
a matter of law, that because the custodian put and 
kept the deed in a receptacle belonging to him, 
where he could by the exercise of mere physical 
power regain the actual possession of the instry- 
ment as against such custodian, he did not part 
with all dominion and control over the deed. Once 
parted with it was gone forever, and he could not 
| thereafter rightfully or effectually reassume a con- 
trol which he had parted with, even if he had ob- 
tained possession of the deed; nor did he attempt 
to do so, but suffered the deed to remain undis- 
turbed where Miss Witherspoon had placed it. We 
| are disposed to agree with the findings below that 
the grantor did intend to make, and did in fact 
make, a delivery of the instrument. 


——+ 
SUB-SURFACE WATERS. 


UNLAWFUL INTERFERENCE By CITY. 


New York Court OF APPEALS. 
Decided November 20, 1900. 


BENJAMIN F. ForBeLt, Respondent, v. THe City 
or New York, Appellant. 


A city obtaining a water supply from driven 
wells, which it located with reference to tapping 
the natural underground currents of the surround- 
ing country, is liable in trespass to an adjacent 
landowner for thus injuring his land for agricultural 
purposes by depriving it of the sub-surface waters. 

Appeal from a judgment of the Appellate Divi- 
sion, Second Department, affirming a judgment in 
favor of the plaintiff, entered upon the decision of 
the court upon the trial at Special Term without a 
jury. 

The judgment grants a perpetual injunction re- 
| straining the city of New York from operating its 
| engines, driven wells and pumping stations, known 
as the Spring Creek Pumping Station, in the 
Borough of Queens, city of New York, on the 
| conduit line near the Kings county boundary line, 
|and awards past damages to the plaintiff in the 
| sum of $6,000, together with the costs of the action. 

The plaintiff was a lessee of certain farming lands 
| Situated near Spring Creek, within the county ot 

ings. He used a portion of the lands in question 
for the purpose of growing celery and water cresses. 
| The city of Brooklyn constructed a pumping sta- 
tion in the place in question early in 1885, and in 
| 1894 sunk additional wells and made an additional 
/pumping station. The effect of pumping at these 
stations was to lower the underground water table 
}on this land, and thus made it unfit for the culti- 
| vation of celery or water cresses, and the crops 
| failed for many years prior to the commencement 
of this action in 1808. 


John Whalen, corporation counsel (William J. 


Carr of counsel), for appellant; Charles C. Miller, 
for respondent. 
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LANDON, J.—The defendant makes merchandise 
of the large quantities of water which it draws 
from the wells that it has sunk upon its two acres 
of land. The plaintiff does not complain that any 
surface stream or pond or body of water upon his 
own land is thereby affected, but does complain, 
and the courts below have found, that the defend- 
ant exhausts his land of its accustomed and natural 
supply of underground or sub-surface water, and 
thus prevents him from growing upon it the crops 
to which the land was and is peculiarly adapted or 
destroys such crops after they are grown or partly 
grown. 

The defendant does not take from his own land 
simply its natural or accustomed supply or holding, 
but by means of its appliances and operations it 
takes and appropriates a large part of the natural 
and accustomed supply or holding of the plaintiff's 
land. The case is not one where, because the per- 
colation and course of the sub-surface waters are 
unobservable from the surface, they are unknown 
and thus so far speculative and conjectural as to be 
incapable of proof or judicial ascertainment. 

Before the defendant constructed its wells and 
pumping stations it ascertained, at least to a busi- 
ness certainty, that such was the percolation and 


underground flow or situation of the water in its | 
own and the plaintiff’s land that it could by these | 


wells and appliances cause or compel the water 


in the plaintiff's land to flow into its own wells, | 
and thus could deprive the plaintiff of his natural | 


supply of underground water. 
plished just as it expected to do it; the evidence 
to that effect is about as satisfactory and convincing 
as if the case were one of surface waters. 


That the defendant has so used its own as to| 


injure the plaintiff there is no question. The ques- 
tion is whether the plaintiff has or ought to have, 
in the just administration of the law, a remedy. 


In Smith v. City of Brooklyn (160 N. Y. 357), a) 
case in which the defendant, by the use of the same | 


act and appliances as it employed in this case, low- 
ered the water in the plaintiff's surface stream and 


pond, this court, in holding the defendant liable | 


for the damage thus caused, carefully refrained from 
considering the question whether the defendant 
would have been liable if it had simply lowered 
the sub-surface level or body of underground water 
not contributing to the supply of plaintiff's surface 
stream or pond. 

It may be conceded that the letter of the law, 
as expounded in many cases in this State, denies 
liability (Ellis v. Duncan, 21 Barb. 230; Goodale v. 
Tuttle, 28 N. Y. 459; Pixley v. Clark, 35 N. Y. 520; 
Village of Delhi v. Youmans, 45 N. Y. 362; Phelps 
v. Newton, 72 N. Y. 40; Bloodgood v. Ayers, 108 


N. Y. 400; Van Wycklen v. City of Brooklyn, 118 | 


N. Y. 424). 

The earlier cases followed the law as stated in 
Acton v. Blundell (12 Mees. & W. 324) and Green- 
leaf v. Francis (18 Pick. 117). So far as the extrac- 


This it has accom- | 


tion or diversion of underground water upon the 
land of one proprietor affects no surface stream or 
|pond upon the neighboring land, but simply the 
| underground water therein, the rule is still adhered 
to. 

The reasons usually assigned for the rule are that 
| the owner of the soil may lawfully occupy the space 
|above as well as below the surface to any extent 
| that he pleases; that the water stored or held in his 
| soil so long as it remains there is— unlike water 
| flowing in a surface stream —a part of the soil 
j itself (Barkle v. Wilcox, 66 N. Y. 140); that a dif- 
| ferent rule would prevent the reasonable use and 
; improvement of land; that without a grant or posi- 
| tive statute there can be no easement in one parcel 
| of land for the sub-surface support or supply of 
| sub-surface water in another parcel; that the perco- 
| lation and underground flow of water are out of 

sight and their exact operation and courses are 
conjectural and not susceptible of actual observa- 
tion and proof; and finally, that the damages, if 
any, are the remote or indirect consequence of 
| lawful acts. 

| 

| 


It may be conceded that these reasons, or some 
| of them, were ample to afford the proper rule of 
| decision in the cases to which they were applied. 
We do not intend to impair their applicability to 
like cases. But there are features of this case to 
| which these reasons do not apply. As already inti- 
mated, the defendant installed its pumping plant 
knowing that the underground operation and habit 
of this store of water in its own and neighboring 
lands, including the plaintiff's, a total area of from 
five to eleven square miles, would enable it to cap- 
ture the greater part of it. 

In the cases in which the lawfulness of interfer- 
| ence with percolating waters has been upheld, either 
the reasonableness of the acts resulting in the inter- 
ference, or the unreasonableness of imposing an 
unnecessary restriction upon the owner’s dominion 
of his own land, has been recognized. 

In the absence of contract or enactment, whit- 
ever it is reasonable for the owner to do with his 
sub-surface water, regard being had to the definite 
rights of others, he may do. He may make the 
most of it that he reasonably can. It is not unrea- 
sonable, so far as it is now apparent to us, that he 
should dig wells and take therefrom all the water 
that he needs in order to the fullest enjoyment and 
usefulness of his land as land, either for purposes 
of pleasure, abode, productiveness of soil, trade, 
manufacture or for whatever else the land as land 
may serve. He may consume it, but must not dis- 
charge it to the injury of others. But to fit it up 
with wells and pumps of such pervasive and poten- 
tial reach that from their base the defendant can 
tap the water stored in the plaintiff’s land, and in 
all the region thereabouts, and lead it to his own 
land, and by merchandising it prevent its return, 
; is, however reasonable it may appear to the de- 

fendant and its customers, unreasonable as to the 
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plaintiff and the others whose lands are thus clan- 


destinely sapped, and their value impaired. 

The learned trial judge found that the acts of 
the defendant were a trespass. No doubt trespass 
may be committed by the projection of force beyond 
the boundary of the lot where the projecting instru- 
ment is operated. Injuries caused by explosions are 
familiar instances. We think the finding justified by 
the particular facts of this case. Force is not neces- 
sarily direct violence. It may be produced by the 
employment of such material agencies or instru- 
ments as become effective by the co-operation of 
the forces of nature, and such is the case before us. 

The distinction between a case like this and the 
cases of percolating waters, in which liability has 
been denied, was well pointed out by the learned 
judge who wrote for the Appellate Division in 
Smith v. City of Brooklyn (18 App. Div. 340). 
We refer to the opinion as a valuable contribution 
to the discussion of the subject. 

But we more readily conclude to affirm, because 
the immunity from liability which the defendant 
claims violates our sense oi justice. 
pervert just rules to unjust purposes; it does wrong 
under the letter of the law in defiance of its spirit. 
‘The case is certainly unlike those which have pre- 
-ceded it in this court, and we may consider the rules 
announced in the previous cases in the light of the 
cases themselves. We recognize the fact that the 
water supply of a great city is of vastly more im- 
portance than the celery and water cresses of which 
the plaintiff's land was so productive, before the 
defendant encroached upon his water supply. But 
the defendant can employ the right of eminent 
domain, and thus provide its people with water 
without injustice to the plaintiff. 

The judgment should be affirmed, with costs. 

Parker, Ch. J.; BArtLett, Haicut, MARTIN and 
Vann, JJ., concur; O’Brien, J., not voting. 

Judgment affirmed. 


a Saree 
NEGLIGENCE. 


Inyury To EmpLtoye Not CHARGEABLE TO MASTER, 


New York Court oF ArPEAaL.s. 
Decided November 20, 1900. 
Jacon Situ, Respondent, v. NEw YorK CENTRAL 
AND Hupson RIveR RAILROAD, Appellant. 


A railroad company is not liable for an injury to 


one of its employes, caused by the breaking of a) 


ring in a chain used upon the company’s work, 


where the undisputed evidence shows that the acci- | 
dent was caused by an unusual strain put upon the 


ring; that it was made of proper material by skilled 
workmen; that, if a defect existed in the material, 
it was latent and undiscoverable before the break 
occurred, and that the company had caused frequent 
and thorough inspections thereof to be made before 
the accident. 


It seems to 


Appeal from a judgment of the Appellate 
Division, Fourth Department, affirming a judgment 
entered on the verdict of a jury in favor oj the 
plaintiff. 

Charles <A. Pooley, 
Cohn, Jr., for respondent. 


for appellant; Morris 


O’Brien, J.—The plaintiff recovered a verdict 
in this action for $10,800 for injuries, consisting of 
a broken ankle and various bruises, while engaged 
in the defendant’s service as a blacksmith. The 
broken ankle is a permanent disability. The others 
were temporary, and, though painful for a time, 
have been substantially healed. The accident 
resulting in the injury occurred on the 28th day of 
July, 1895. It was caused by the breaking of a ring 
in a chain which was one of the appliances used in 
the job upon which the plaintiff was then engaged. 
There is no substantial dispute as to the cause of 
the accident, the manner in which it 
occurred. Both sides state the facts in the same 
way and substantially as follows: At Spuyten Duyvyil 
the defendant has a drawbridge over the creek. 
When vessels are passing the bridge is hauled up 
from a horizontal to a perpendicular position, and 
stands against the towers which contain the appli- 
ances for opening it. These towers are about 
seventy-five feet high, and are provided with several 
weights, equal in all to the weight of the bridge, 
and an engine about half way up, which regulates 
the raising and lowering of the bridge. These 
weights are attached to a heavy wire cable extending 
from the weights to the further end of the bridge, 
so that as the bridge raises the weights lower. The 
wire cable passes through all the weights and is 
made fast to the bottom one by splaying out the 
strands of wire on the under side of the weight 
and then pouring in babbit metal to fill the hole and 
| hold the metal. 
| The wire cable had become worn by use and it 
| was determined to replace it with a new one. In 
| order to remove the old cable the bridge gang had 
| securely blocked up the weights at the top of the 
tower, and had cut off the cable, leaving the stub 
end in the lowest weight, and had then rigged a 
chain about the timber at the top of the tower, and 
a pulley block and fall attached to the weight, 
and lowered the weight to the ground. This was 
done one evening, and after melting out the babbit 
metal the weight was brought again to the tower, 

and the same rigging which had been ‘used to 
| lower it, and which had remained where it was 


or as to 


_ over night, was again attached to the weight, and 
they proceeded to hoist the weight back to its 
place. The foreman stood at the hoisting engine 
standing on the ground near the foot of the tower, 
and, as the weight began to lift, it became caught 
ae a timber of the tower so that it had to be 

dislodged. The foreman called plaintiff to dislodge 
it and guide the weight from under the timber, and 
then told him to get upon it and ride it up so as 
| to keep it clear from other projecting timbers of the 
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tower. The plaintiff mounted it and rode up about 
thirty feet, when the plaintiff says the weight must 
have caught on a beam, and the ring of the chain 
at the top of the tower broke, precipitating the 
plaintiff and the weight to the ground, resulting in 
the injury complained of. The weight was three 
feet long, twenty inches wide and sixteen inches 
thick, and in raising it it was so fastened to the fall 
that the plaintiff could stand upon the flat surface. 

The gang of men that the plaintiff worked with 
was called the bridge gang, and they had been 
furnished with every appliance necessary for the 
performance of the work. The plaintiff was 
attached to this gang, as the blacksmith, in which 
capacity he had been in defendant’s service for five | 
years prior to the accident. The ring in question 
had been in use about two years. It was made 
of the best material by competent and skilled work- | 
men and had been inspected by competent men , 
several times during the period it was in use, when 
proper tests were applied to discover any flaw or 
defect in the iron, and had been examined before | 
use on this occasion. It broke because subjected | 
to an unusual strain, due to the circumstance that 
the weight was caught under the timbers of the 
tower. 

The court charged the jury that it appeared, with- 
out dispute, in the evidence that the material fur- 
nished by the master for the manufacture of the | 
ring, and out of which it was made, was proper | 
material; that there was nothing in its appearance | 
to indicate inefficiency, and that it was made by 
competent and skilled workmen. There was some 
proof given by the plaintiff tending to show a con- | 
cealed defect in the iron of the ring at the place | 
where it broke, due to the presence of dirt or 
sulphur, or both, within the body of the metal. 
The weld of the ring made by the workmen did. 
not part, but the metal broke in such a manner 
as to leave part of the weld on either end of-the 
break. 


The only question submitted to the jury, as I 
understand the charge, was whether this concealed 
defect, if it existed, could have been discovered by 
the workmen who made the ring, in the exercise 
of ordinary care, and possibly the other question, 
whether there was proper inspection of the chain 
and ring while in use. The defendant’s counsel, at 
the close of the plaintiff's case, moved for a nonsuit, 
on various grounds, and, among others, that there 
was no proof of negligence on the part of the 
defendant to which the accident could be attributed. 
The same motion was renewed at the close of the 
whole case, and in both instances denied and an 
exception taken. 

It seems to have been assumed by the court and 
by counsel on both sides that if there was any 
defect in the iron at all, it was a concealed defect, 
and the proof to that effect was undisputed. There 
is no dispute in the evidence that the inspection was | 
made by competent men in the defendant’s employ | 


chapter 643 of the Laws of 1886, section 311. 


and that the inspection was frequent and thorough 
and of such a character as to reveal any flaw or 
defect in the iron that could be discovered in that 
way. There is no basis in the proof for imputing 
negligence to the defendant for omission to cause 
the chain to be inspected in a reasonable and proper 
manner, and the court, having instructed the jury, 
as we have seen, that there was nothing in the 
appearance of the iron from which the ring was 
made to indicate any defect and that the workman 
employed to make it was competent and skillful, it is 
difficult to see how the jury could have found that 
the defendant was negligent in not discovering the 
defect, if it existed. The facts which the learned 
judge, in his charge, assumed as established by the 
undisputed proof really acquitted the defendant of 
the charge of negligence (DeGraff v. N. Y. C. R. R., 
76 N. Y. 125; Burke v. Witherbee, 98 N. Y. 562; 
Cahill v. Hilton, 106 N. Y. 512; Flood v. Telegraph 
Co., 131 N. Y. 603; Probst v. Delemater, 100 N. Y. 
266; Hart v. Naumberg, 123 N. Y. 641; Kern v. 
DeCastro Refining Co., 125 N. Y. 50; Cregan v. 
Marston, 126 N. Y. 568; Carlson v. P. B. Co., 132 
N. Y. 273; Harley v. Buffalo Car Co., 142 N. Y. 31). 

But, if this was a much stronger case on the 
merits than it evidently is, we would be obliged to 
reverse the judgment upon exceptions to rulings at 
the trial. 


(1) The court admitted proof by, the plaintiff, 
under defendant’s exception, to show that the per- 
son in charge of the engine on the day of the 
accident and another person who had charge of 
the engine generally, but was absent on the day 
of the accident, were not licensed engineers under 
That 
statute does not make the license proof of the engi- 
neer’s competency in an action of negligence against 
the master, nor does the absence of a license in 
such a case show that he was incompetent. Com- 
mon-law proof may be given of that fact when in 
issue. Both of these persons had been in the 
service of the defendant many years in the same 
capacity, and there was no proof tending to show 
that either was not, in fact, a competent engineer. 
Moreover, it was not alleged or claimed that the 
accident was in any degree to be attributed to the 
conduct of the engineer, but solely to the breaking 
of the ring. In fact, the court refused to submit 
any such question to the jury. The testimony, 
however, remained in the case, and was calculated 
to mislead the jury in considering the two ques- 
tions that were submitted. They might very well 
conclude that they were at liberty to pass upon 
any question in the case within the range of the 
testimony. 

(2) The plaintiff’s counsel propounded to a physi- 
cian called to describe the extent of the injury the 
following question: “ State the comparative use that 
he would have of his present foot and an artificial 
foot?” The question was objected to as incom- 
petent, but the objection was overruled and an 
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exception taken. The witness answered that the 
plaintiff could get around better and be more use- 
ful with an artificial foot. The question of dam- | 
ages was, of course, submitted to the jury, and this | 
ruling, instead of confining them to the injury, as | 
it was, permitted them to speculate upon the} 
plaintiff's condition after the foot was amputated | 
and replaced by an artificial one. The testimony | 
was prejudicial to the defendant, since it had a| 
tendency to confuse and mislead the jury. As it 
remained in the case without any explanation by | 
the court, they might very well have assumed that 
they were at liberty to award, as part of the dam- 
ages, compensation to the plaintiff for the pain and 
danger of amputation, as well as the expense of 
supplying himself in the future with the artificial 
foot, a consequence which it was not claimed would 
follow as the natural or necessary result of the | 
injury. 

(3) There were several other exceptions in the 
record to the admission of proof concerning the 
conduct and statements of the plaintiff’s co-servants 
engaged with him in raising the bridge at the time 
of the accident. The court, in the charge, elimin- 
ated from the case all questions of negligence on the 
part of the defendant arising from the selection, 
employment or retention of these co-servants, and 
no such question was submitted to the jury, but 
the testimony referred to remained in the case 
without note or comment, and it is quite impossible 
to say how far it influenced the jury as to the result, 
if at all, and, since they may all be obviated upon 
another trial, it is not needful to consider them. 
The judgment entered upon the verdict was 
affirmed by a divided court, and, hence the suffi- 
ciency of the proof to establish the cause of action 
is open to review in this court, or, more properly, | 
the question whether there is any evidence at all 
tending to sustain the allegation of negligence. The 
plaintiff, no doubt, sustained a very severe injury, 
which might well appeal to the justice and sympathy 
of the master, but, unless the record is materially 
changed upon another trial, there is no basis for 
a legal liability on the part of the defendant, since | 
it is not chargeable with negligence upon the proof 
now before us. 

The judgment should be reversed and a new tria} 
granted, costs to abide the event. 

Lanpon, J., concurs; PARKER, Ch. J.; Hatcur, 
MaRrTIN and VANN, JJ., concur on the ground that 
there was not sufficient evidence to go to the jury; 
BARTLETT, J., concurs in result. 

Judgment reversed, etc. 


a 
TEACHING LAW BY CASES. 


O AMERICAN law school has ever existed in 
which the course of instruction, “however nar- 


N 


row and poor it may have been, failed to include the 


study, in some sort, of reported cases. 
far should this study be carried? 


But how 


Here the views of law teachers diverge. 

A term has come into use, “ case system,” which 
is understood by many as denoting a scheme of 
legal education in which reported cases are the only 
sources of written information as to what the law 
is to which the attention of the student should be 
turned. I do not think that the term meant this to 
those who first used it. It does not mean it to 
them now. But it is received in that sense by many 
who would be their followers. 

Any system of instruction from no other books 
than compilations of decided cases must necessarily 
be partial and imperfect, unless supplemented by 
lectures. Nor are lectures of much substantial ser- 


| vice to beginners in any branch of study, unless 


they are given so slowly as to allow full notes to be 
taken, or refer to authorities which are to be, and 
by the ordinary man will be, afterward consulted. 

But dictation is a mediaeval, and, except for an 
occasional rule or maxim, may fairly be said to be 
an inadmissible mode of instruction; and, if reliance 
be had on reference to authorities, we come again 
to the question between case and text-book. 

Hence, it is that the modern case-book is often 
partly a text-book also. Take the best of them, 
and how shall we describe it? 

It is, in substance, a series of fragmentary dis- 
cussions of particular topics, interspersed with 
fragmentary portions of opinions from reported 
cases. 

The discussions are excellent, so far as they go. 
The fragments of the opinions of the courts are 
well selected. The torso is there; if the arms and 
legs —the posture and motif —are not, it is only 
because there was not room for them 
collection. 

A statue, to pursue the illustration, is a work of 
art. Every art has its rules and principles. These 
have been formulated by men of skill and experi- 
ence. They are expressed in words. They are 
also expressed in marble. But the marble speaks 
all that is in it only to the initiated, the instructed. 
To gaze upon it brings to all men pleasure, eleva- 
tion of thought, perhaps a realization of history, 
an impulse toward the ideal in life. But that one 
may feel thus and think thus does not make him 
an artist. A study of a thousand statues could not 
make him even a good stonecutter. He needs the 
direction of a master, the light of books, the dry 
mathematics of anatomy. 

No science can be learned purely from particu- 
lars. The universals must be studied to discover 
what the particulars mean and whence they sprang. 

Every reported law case is the story of a certain 
transaction between men and of its consequences. 
It is dramatic in its nature. One of Shakespeare's 
historic plays, well acted, makes past times and 
great men live again for us. But is the theatre a 
place to learn history in? It may be a place to 
stamp it in after it has been learned elsewhere, but 
is not even that to one whose studies have been 
careless or sporadic. 


in the 
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So, no important case, involving nice discussions, 
and striking out in new directions, can be of its 
best service to him who does not know what went 
before it and what has come after it. Law is a 
science of relations. The first thing for a law stu- 
dent to strive after is a sense of proportion. What 
is important and what unimportant? What is set- 
tled and what still in dispute? What was the 
starting point from which the judge who delivered 
the opinion set out? What was the turning point 
of the case? 
tain, the result valuable? 

What the ordinary law student desires is to be 
fitted for the bar. He does not expect to shine as 
a jurist at five-and-twenty. He does want to be 
ready to try a suit on a disputed account before a 
justice of the peace with a fair knowledge of the 
issues that may be involved. Whether Sir Edward 


Coke or Lord Mansfield was the first to lay down | 


a certain rule recognized in modern law is of little 
moment to him. What that rule is he must know, 
and he must be able to state it in apt terms and on 
the occasion to which it applies. 

Too much pains may be spent in tracing the slow 
evolution of legal principles through the mazes of 
the English reports. There is first a suggestion, 
perhaps, in a chance colloquy between court and 
counsel, which some barrister who happens to be 
present happens to jot down. .A year or two later, 
some judge, half remembering what has passed and 
half forgetting it, adopts a similar line of thought 
in a charge to the jury, and, on a motion for a new 
trial, it comes up at Westminster. This case goes 
off on another point, but the same doctrine is 
assumed as sound without further inquiry in a sub- 
sequent decision, which Blackstone quotes and 
Kent repeats, and a hundred courts have since 
applied it. 

To study out all this is not without its interest 
or profit; but there are other things more interesting 
and more profitable. For the average student, the 
true starting point in learning this rule is the text- 
book which states it best. 


What are text-books? They should be, and the 


few good text-books are, an orderly and succinct 
statement of the existing law on some particular 
topic, illustrated by apt examples, and fortified by 


references to reported cases. No general method 
of studying law is likely ever to be discovered which 
is better than that of requiring the scholar to read 


daily and read with care a chapter or two from | 


such a book, and then to be ready to explain the 
principles of decision applicable to states of fact 
slightly variant from those given in the examples 
put by the author. As supplementary to this, the 
study of reported cases is of high value. Without 
it, I believe that it is worth far less. 

A text-book on any subject once mastered, or 


the same ground covered by appropriate lectures, | 


the way is open for advanced study on the same 
topic by the use of cases pure and simple. In a 
four-years’ law course for Americans, a natural and 


Is the logic sound, the conclusion cer- | 


logical order of proceeding would seem to be to 
devote the first mainly to elementary instruction in 
the law, as it exists, with but a rapid and general 
view of its historical antecedents; the second 
largely to text-book study of particular topics, sup- 
| plemented by reference to cases of present value; the 
third to studies of more difficult topics, in great 
part, from case-books, and the fourth to those 
branches that are hardest of all, such as the con- 
flict of laws and comparative jurisprudence, and to 
special historical research among the older English 
judicial precedents. This final year would, of 
course, not be required as a condition of the bache- 
lor’s degree, but reserved for graduate work by 
earnest scholars. 

It has sometimes been suggested that there is 
some analogy between what has been called the case 
| method of legal education and the modern way in 
| medical schools of relying more on clinical and 
| laboratory work, and in theological schools of send- 
| ing their men off to preach on Sundays in country 
| parishes, and, perhaps, placing them during the 
| ae in a position to assist some city minister in 

the work of parochial visitation or recruiting for the 
| Sunday school. 

On the contrary, the equivalent of all this to the 
law student is the work in a lawyer’s office, which 
was all that was open to him a hundred years ago. 
The study of a reported case is toto calo a different 
thing from the drafting of pleadings for a new suit 
or the preparation for its trial. For this there is a 
fourth and a fifth year of instruction awaiting almost 
every law student in his own office or that in which 
he may enter as a clerk. He will have, save in 
extremely exceptional cases, if he sets up for him- 
self, not half enough business to do to occupy his 
time. Hence, he can and should put twice the time 
he otherwise would upon whatever he has. 

The law school may do much to make this intro- 
duction to the actual work of the profession easy, 
but it will not be by the use of case-books. It 
must come from a well-ordered system of moot 
courts, public or voluntary, and from suitable 
instruction in forms of conveyancing and rules and 
usages of local practice. 

Books of cases are at once the glory and the 
reproach of Anglo-American law. They are its 
glory, because they have treasured up the best- 

| considered thoughts of great judges, expressed on 
| occasions which called out all their powers of rea- 
soning and of statement. They are its reproach, 
because with one such opinion there are published 
|a hundred which are simply of passing interest, and 
| hardly of that, except to the parties and the counsel 
‘in the cause. : 

Blackstone was a judge, a reporter of the 
| decisions of other judges, and a writer of text- 
| books. Which was his best work? The world 
| could better afford to lose half the volumes of the 
| English reports than two books of Blackstone's 
| Commentaries. 

In the United States, the rapid multiplication of 
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reports is fast destroying their utility. The tendency | 


of the bench, in all appellate courts, is more and | 
more to recur to fundamental principles, without | 
much reference to what other tribunals may have | 
decided as to their application in particular causes. | 
It is these fundamental principles, with their more | 
important exceptions and limitations, that the law | 
student needs to apprehend, and so to apprehend 
as to have them at his service at the moment when 
he needs them. They must stand in order in the 
chambers of his mind, ready to come at call. He 
can never attain this from the study of cases alone.— 
Simeon E. Baldwin, in Harvard Law Review. 


———— ¢-—- — 
THE COEFFICIENTS OF IMPUNITY. 


(Being an Inquiry into the Social Defense Against | 
, Crime.) 


N THESE days of penal and criminal reforms it 
may well be asked, “are we sufficiently pro- | 
tecting the law-abiding majority against the attacks | 
of the enemies of law and order, which constitute | 
a minority?” “ Does our criminal and penal legis- | 
lation and the machinery of the law, as at present | 
operated, constitute an adequate social defense | 
against crime?” 

The first step toward the ascertainment of a cor- | 
rect answer must necessarily be a comparison be- 
tween the means of offense within the reach of the 
criminal with the means of defense used by the 
State. 

It should be understood that in fighting criminals, 
especially thieves, forgers, embezzlers, as well as 
the so-called born criminals, we encounter no 
common-place intelligence, but, as Major Griffiths 
has amply shown in his recent book (“ Mysteries | 
of Police and Crime”), a lively and cunning 
energy. 

It will be my endeavor to show that the most 
dangerous and efficient weapon of offense in the 
hands of malefactors is what might be called the | 
tenderness of our laws and customs toward per- | 
sons accused of crime. It is not my purpose to) 
examine the subtle distinctions which our courts | 
have ingeniously made in the definition and applica- 
tion of the ancient doctrine of “ reasonable. doubt.” 
I examine it from the standpoint of the offender, 
and to him it means nothing more or less than 
his chances of escape. These have been rightly 
called “the coefficients of impunity,” and it is these 
that we must carefully study. 

These coefficients may be divided into two 
classes, viz., those which may be called legal, 
because sanctioned by law or not forbidden by it, 
and social, because arising from causes which are 
extra-judicial or extra-statutory. 

Looking first at the legal coefficients of impunity, 
let us see how many chances of escape a criminal 
possesses as against the chances of conviction. He 
may 


1. Escape arrest by escaping detection (so-called 
mysterious crimes). 

2. He may be suspected but never arrested, if 
the suspicions are not technically sufficient to jus- 
tify an arrest. 

3. If he is arrested, he has two chances of escap- 
ing indictment, first, by being discharged by the 
committing magistrate, and, second, by a failure 


| of the grand jury to indict him. 


4. If he is indicted, he has the following chances 
of never being tried, first, he may be bailed and 
may jump his bail; second, the indictment may be 
pigeon-holed; third, the indictment may be 
quashed; fourth, the witnesses for the prosecution 
may die or disappear; fifth, he may be discharged 
on the recommendation of the prosecuting officer. 

5. If he is brought to trial, his chances of escape 


| may, in a rough way, be summed up as follows, 


first, acquittal for lack of proof of guilt beyond a 
reasonable doubt; second, acquittal on a technical 
defense, such as the statute of limitations; third, 
a disagreement of the jury, which generally means 
discharge of the accused. 

6. li he is convicted, his chances of escape are, 
first, reversal on appeal; second, executive 
clemency. 

Let us now examine these coefficients in some 
detail. Unfortunately statistics on matters criminal 
are not very complete and satisfactory. Statistical 
data are especially lacking, as regards the question 
of “ mysterious crimes,” in which the offender has 
never been discovered. The police are naturally 


|averse to making such records public, for they 


essentially amount to a statement of the inefficiency 
of the detective bureau. 

I have kept a record of murders in New York 
city from 1895 to 1898, in which the murderer 
escaped detection. There were, at least, thirty-five 
such, of which some twenty were of such a sensa- 
tional and shocking nature that they elicited not 
only the special attention of the police and detec- 
tive forces of the largest city in our country, but 
also called into play the aid of an enterprising 
press. Yet the murderers of all these victims are 
still at large. 

Before this appalling list of unpunished mur- 
derers minor crimes seem unimportant. Yet I am 
informed that within a period of three years and 
during an honest police administration there were 
over fifteen hundred burglaries, robberies and 
minor crimes committed in New York city, of 
which the perpetrators were never discovered. 

J. Holt Schooling, in a series of interesting sta- 
tistics, arrives at the conclusion that only fifty out 
of every one hundred crimes reported to the police 
are traced to their perpetrators, although prosecu- 
tions are held in seventy-five cases out of every one 
hundred crimes. That is to say, twenty-five per 
cent of crimes are perpetrated so successfully that 


| even a prima facie case cannot be established, while 


fifty per cent of all crimes go unpunished. And 
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this in a country like England, which is justly | “pull” or to be able to procure bail, or has sense 
proud of its police system. Other statistics show | 
an even greater percentage of impunity. Thus the | 


proportion between crimes and arrests in England | 


is stated to have varied from forty-four to forty-five 


cent in 1892-93. Turning to other countries, we 


find that since 1825 it has been estimated that in| 


France there have been 80,000 crimes committed 
where the offenders were never discovered. in 
Italy, according to the statistics of 1895, there were 


102,004 trials against known patties, as against | 


30,751 unknown parties. The official statistics of 
that kingdom show that 44,113 crimes went unpun- 
ished in 1885, 64,385 in 1890 and 63,147 in 1892. 
The poverty of statistical data, based on scientific 
principles in our country, makes it impossible to 
give the percentage of impunity in the United 
States, but the figures furnished by the county of 
New York, cited above, show that we have nothing 
to boast of in our success in detecting crimes and 
bringing their perpetrators to justice. 

We can hastily pass over the second point which 
cannot be made a_ subject of statistical study. 
I refer to those criminals against whom suspicion 
exists, but of such a slim nature that under our 
laws no arrest can be made — cases where there is 
a moral certainty, which could be very easily con- 
verted into a legal certainty by the prompt appre- 
hension and close surveillance of the suspected. 
So that it may be said that a criminal may not even 
completely hide his tracks; it is sufficient, if he 
covers the most damning ones! 

A passing consideration of the third legal coeffi- 
cient of impunity will suffice. It often happens 
that the police are certain that a suspected person 
is the guilty one, but they do not possess sufficient 
evidence, or oftener, do not have the skill to make 
out a technically perfect prima facie case. The 
committing magistrate, looking upon the evidence 
in a legal light, finds it insufficient to hold the 
prisoner and gives him the benefit of the doubt. 
The police may afterward be able to perfect their 
case, but it is then, often, too late. Or, again, the 
grand jury, in the pressure of other cases, may 
fail to indict the accused, who thereupon on the 
application of his lawyer, who pleads _ the 
“undeniable right” of a man not to be unduly 
restrained of his liberty, is set free. 


Of 1,475 arrests for felonies in New York county 
during three months, 615 were released during the 
said period. Of these, five died before trial, 117 
were acquitted and 493, or over sixty-two per cent, 
were discharged without trial. This may give an 
idea of how many escape at the preliminary skir- 
mish with the forces of law. 

How many who are indicted are ever brought to 
trial? No one knows, not even the district attor- 
ney. The invention of the pigeon-hole has been 
the greatest boon to the criminal who is fortunate 


enough (and many of them are) to have either al 


enough to avoid the commission of any crime of 
a sensational or interesting character, such as will 
enlist the professional sympathy of the prosecuting 


| officer. And how many more escape trial by hav- 
per cent in 1886-87, and to have risen to 46.8 per | 


ing their indictments quashed on a technicality, 
which the district attorney seldom corrects, or by 
delaying the day of reckoning until the death of 
important witnesses, fills the prosecuting officer 
with a feeling of “convenient mercy” which 
induces him to recommend to the court the dis- 
charge of the prisoner! 

The sifting process goes on and guilty men dis- 
entangle themselves from the thin, loose meshes of 
the law until only a very tew are left for trial. 
Then the process begins again; but with a new 
advantage to the accused, for, at the trial, he has 
the services of learned lawyers, well up in all pro- 


| fessional tricks, distinctions and oratorical induce- 
|ments. The legal battle may suddenly end in an 


acquittal on proof that the crime is barred by time. 
If no such plea is raised, what a titanic labor is 
before the prosecuting officer in order to obtain 
a conviction! He must convince twelve men, 
beyond a reasonable doubt, that a crime has been 
committed by the accused whom they are solemnly 
instructed to consider innocent until conviction; 
he must prove to them, beyond a reasonable doubt, 
that the accused is perfectly sane and was sane 
when he committed the act; he must establish by 
legal evidence the act and the motive which 
prompted it, and prove his guilt by the production 
of facts, which, by the very nature of the act 
charged, are well-nigh impossible of production; 
he must offset the evidence of the defense, destroy 
its force and overcome the natural tendency of 
jurors to acquit. He must do all this in conform- 
ity with countless ambiguous rules of procedure 
and principles of evidence, because one single slip 
may suffice to give grounds for reversal on appeal. 
If he succeeds in convincing only eleven of these 
twelve good men and true, if he cannot free the 
conscience of the twelfth man of a “ reasonable 
doubt,” his work has been all in vain, except in 
showing his hand to the defense. Or, if he falls 
into any pitfall prepared by the shrewdness of the 
defense, his work, though otherwise perfect, will 
likewise have been in vain. Disagreement of the 
jury or reversal on appeal means, in most cases, 
acquittal. 

With consistent tenderness toward the accused, 
our laws provide that no man’s life shall be twice 
put in jeopardy for the same offense. The absence 
of the right of appeal on the part of the State in 
criminal cases which is restricted on the part of 
the defendant results, as was recently pointed out 
in the American Law Review, in such delay and 
technical obstruction “that an outraged people 
have become thoroughly tired of it.” And it can- 
not be denied that the existence of this ancient 
principle of not jeopardizing a man’s life twice for 
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the same crime often means that, if a criminal is | 


acquitted by reason of a hastily-prepared case or 
on a technicality, the most damning proof that may 
thereafter be found against him will be useless and 
unavailable. So that the social defense is so con- 
ducted under our laws that we may not only have 
an unknown criminal at our side, which the State 


has been unable to detect, but we may also have| 


to tolerate a known one, whom the law has bound 
itself to keep out of prison. 


Let us now consider the last legal coefficient of 
impunity. Of the small proportion that are con- 
victed, what part pay the full penalties for their 
misdeeds? The abuse of the pardoning power is 
an old subject, and a few statistics on that point 
will suffice. The official records of New York 


State show that between 1846 and 1896 there were | 


granted 80 full pardons from life sentences, 4,453 
full pardons from lesser sentences, besides 226 con- 
ditional pardons. Add to these 111 commutations 
from capital punishment to life imprisonment and 
1,758 commutations from lesser sentences and we 
have a total of 6,448 interferences with the decrees 
of the courts in half a century! It has been esti- 
mated (though I cannot vouch for its correctness), 
that the percentage of criminals released by 
executive clemency is fifty in Massachusetts and 
thirty-three in Wisconsin; and that the average 
time served by pardoned life prisoners is six and 
one-quarter years in Massachusetts and six and 
one-half years in New York. 

Thus, from first to last, the social defense, as 
provided by our laws, by favoring the offender and 
giving him numberless chances of escape, ignores 
the principle that the law’s first object is the pro- 
tection of the honest citizen. 


But there are other coefficients of impunity 
besides these legalized methods, which may be 
called the official protection, and which, as I have 
tried to show, protect the offender and not the 
offended. I refer to an imperfect or mistaken pub- 
lic morality. This social complicity in crime, as it 
has been aptly called, is observable under many 
forms. There is, first, a popular tolerance, mis- 
takenly called pity, for certain criminal acts, 
notably crimes of passion or so-called crimes of 
honor. Duelling is, fortunately, on the decline in 
our country, but emotional and hysterical acquittals 
of persons guilty of taking the law into their own 
hands to avenge their honor are, by no means, 
uncommon. The evils of such acquittals, which 
amount to a glorification of crime, are too obvious 
to require explanation. | 


The social complicity as a coefficient of impunity 
is especially harmful in those very numerous 
instances in which honest men and women become 
accomplices in crime, either by timidity or by the 
desire of avoiding trouble. How many crimes, 
such as petty thefts, go unpunished because the 
victim shrinks from entering a police court and 
going through the trouble of a trial? How many 


offenses which we think we condone out of pity 
or magnanimity, are really excused for the sake 
of saving ourselves time and trouble? We stifle 
the voice of our consciences by saying it is a small 
matter, or that it will never be repeated, or that 
everyone should have a chance. Yet the most 
experienced penologists, the best scholars of crimi- 
nal science tell us that such forgiveness aids, instead 
of checking criminality, that it induces the offender 
to repeat the act, having learned that it may go 
unpunished. And, while it is true that offenses of 
this kind are generally petty and insignificant, yet 
in criminal life, as in the moral life, nothing is so 
important as to “ beware of small beginnings.” 

There is also a marked social complicity among 
the better classes resulting from that esprit de corps 
engendered by societies and clubs. How many 
minor offenses committed in a college, a club, or 
a private community of men, are never reported to 
the police, because it might injure the good name 
of the institution? 

And let us not forget that there is also a pro- 
fessional and commercial complicity, such as that 
of lawyers, who stoop to the fabrication of testi- 
mony; of doctors, who aid in the avoidance of 
natural duties and responsibilities; of business men, 
who, by “deceit and adulterations which furnisa 
the illusion of cheapness,” set the example for 
criminal imitation among the masses. As one of 
our best students of penal problems has justly 
observed, “ many of the maxims and practices of 
the business world are essentially dishonest and 
they are glibly cited by convicted criminals in 
justification of their own misconduct.” 

These are a few examples of social complicity 
with crime, a few of the coefficients of its impunity, 
out of the mass of passive or active potentialities 
that are arrayed against the inspfficient defenses of 
the State. If the consequences of such a state of 
affairs, of such weakness of the social defense are 
not as serious as one would imagine, it is because 
the criminal class is not a large one. According 
to the census of 1890 the number of criminals in 
our prisons was 82,329, a very small percentage 
of the population of 50,000,000. By the same cen- 
sus there were 14,846 juvenile delinquents in asy- 
lums and 14,371,893 children in our public schools. 
Even adding undetected criminals and what might 
be called latent criminals, the total of the criminal 
population would not, probably, reach a very large 
percentage of our entire population. But its small 
size cannot be an excuse for our inefficient social 
defense against it; by reason of its contagious 
properties, and, unfortunately, of our lack of moral 
strength, crime stands as a perpetual menace to our 
welfare, and, though we cannot blot it out of exist- 
ence, we must, at any rate, spare no effort to 
minimize its power for evil. 

It would be beyond the limits of this article to 
examine the various methods of strengthening the 
social which have suggested by 


defense been 
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sociologists and students of crime. But from the 
facts above set forth it may be stated, in a general 
way, that the social defense against crime, to be 
successful and effective, must be two-fold; it must 
consist, first, of a standing army, composed of 
well-trained and experienced men, assigned to 
various special duties. These are the judges of our 
courts, the prosecuting officers who represent the 
people, the police who do picket duty against 
crime, the detective force which spies on the 
enemy, the experts who help to unravel difficult 
questions and the various officers, such as sheriffs, 
prison wardens and keepers who execute the man- 
dates of the courts. 
be supported in the battle for the social defense 
by a national guard or militia, recruited from all 
ranks of honest citizens who desire the continuance 
of the supremacy of the law. 

The co-operation of these two armies will not 
eradicate crime, but it will minimize its power for 
evil; it will diminish the chances of impunity and 
thereby deplenish the ranks of malefactors. 

And let us remember that the battles fought by 
these two armies against the enemies of law and 
order will furnish as excellent opportunities for the 
display of heroic civic virtues as are afforded by 
the most imposing of military operations. There is 
nothing so illogical as to imagine that our duty to 
the State is limited to our defending it against the 
armed aggressions of a foreign foe. There are 
more insidious enemies which attack it from 


within; to fight these is one of the great duties of 
citizenship.— Gino C. Speranza, of the New York 
Bar, in the American Law Register. 


——— 


DOES THE CONSTITUTION FOLLOW THE 
FLAG? 

In beginning his address at Ann Arbor ex-Presi- 
dent Harrison took pains to disclaim any intention 
to make a legal argument. The address supports 
the disclaimer by strong intrinsic evidence. 

If Gen. Harrison had been making an argument 
before the Supreme Court in support of the propo- 
sition that the Constitution follows the flag, and 
that therefore the people of the Philippines and 
Porto Rico are citizens, he would not have wasted 
the time of that eminently unsentimental bench 
by such an appeal as this: 

“Tf the Constitution relates only to the States 
and their people then all things prohibited in the 
States may be done in the acquired territory, and 
this view of the Constitution is shocking. And if 
it could be done in Porto Rico, why could it not 
be done in Oklahoma, Indian Territory, and 
Alaska?” 

Who is shocked by that view of the Constitution? 
It is good law to say that when we speak of the 
States of the Union we mean also the territories. 
They are a part of the national domain, not exterior 
possessions. Yet the federal government may not 


But this standing army must | 


_ off the Filipinos. 


exercise within a State the right of eminent do- 
main, that is, the taking of private property for 
public purposes, a right which it exercises within 
a territory, with or without the action of the ter- 
ritorial government. The laws passed by territorial 
legislatures are subject to the approval or dis- 
approval of congress. The legislature of a terri- 
tory is, in fact, a body to which congress has dele- 
gated powers that are to be exercised under its 
supervision. The people of a territory may in 
convention assembled adopt a Constitution satis- 
factory to themselves, yet congress may refuse to 
recognize it. 

The Constitution does not give congress power 
to treat States in that way. Yet has anybody ever 
really been shocked because things prohibited in 
the States may be done in the territories? Except 
for the purpose of opposing the administration, 
have sensible and sober-minded persons ever really 
been shocked by the proposition that the president 
or congress may do in the Philippines what the 
Constitution forbids them to do in the States? 

It would, indeed, be shocking if the president or 
congress should attempt to govern the Philippines 
in a despotic and oppressive manner, without any re- 
gard for the Bill of Rights — say as Spain governed 
them prior to the cession. The American people 
know very well that no president, no congress, will 
attempt that. So they refuse to be shocked, Between 
what a monster and a fool might do and what any 
president trusted by the people will do is so great a 
gulf that persons standing securely on the hither 
side of the proposition are quite beyond the effect- 
ive radius of the shock. Of course, every anti-im- 
perialist in the country instantly jumps up to say 


that the government of McKinley is worse than 


the government of Spain, because we are killing 
So the government would use 
the military arm to kill off men who should rise in 
rebellion against its lawful authority in New York 
or Michigan, where the guarantees of the Constitu- 
tion have full force and effect. 

The American people, being sensible, have re- 
cently expressed their belief that the president can 
be trusted. They know that as soon as the rebel- 
lious spirit that actuates a small fraction of the 
Filipinos has exhausted itself the work of civil 
administration in the islands will proceed in the 
temper of the president’s instructions to the com- 
mission. They know, in other words, that the 
blessings of free institutions will be conferred upon 
the Filipinos under American rule just as fast and 
just as far as they become capable of understanding 
and enjoying them, and that under Spanish rule 
they never would have enjoyed anything of the 
kind. An unprejudiced mind is not shocked by 
that situation, and would not be, even if ex-Presi- 
dent Harrison was right about the law. 

Daniel Webster, who was something of a hand 
at expounding the Constitution, declared that “ the 
Constitution cannot be extended over anything, 
except over the old States and the new States 
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that shall come hereafter, when they do come in.” 
Until that time congress was the source of their 
government. The slave holders at one time 
eagerly seized upon General Harrison’s doctrine, 
the doctrine that the Constitution, of its own force, 
extends to the territories. They wanted, as Ben- 
ton put it, to carry the Constitution, “the slavery 
part of it, into the territories, overruling and over- 
riding all the anti-slavery laws which it found 
there, and placing the institution there under its 
own wing and maintaining it beyond the power 
of eradication, either by congress or the people 
of the territory.” 

Courts are sensible, as well as the people. They 
are never shocked by anything. They may even 
approve and give their lasting supreme sanction 
to conditions that have prostrated the anti- 
imperialists— New York Times. 


+ 
WOMEN LOSE CITIZENSHIP. 


The ALBany Law JourNAL, speaking editorially, 
says: “ The recent decision by Judge Summerville, 
chairman of the Board of Classification of the 
United States Appaisers, to the effect that Ameri- 
can women who marry foreigners are no longer 
American citizens, seems to us good law, and 
ought to be sustained as such. The decision was 
made in the case of Mrs. Mattie Dulie, of Helena, 
Mont., an American artist residing abroad. She 
went abroad in 1887, intending to return and reside 
in this country, but she met Thomas Dulie in 1888 
and married him. Judge Summerville, in his de- 
cision, declares that a wife’s political status follows 
that of her husband, and that her nationality and 


domicile for business purposes must always be | 


deemed that of her husband. In marrying a for- 
eigner he holds that the artist must be presumed 
by law to have lost both her citizenship and her 
domicile in this country. The only exception 
would be where the wife required a different domi- 
cile from that of her husband for the purpose of a 
suit between herself and her husband. The de- 
cision is one of great importance, for, by reason 
of it, many American women will lose their citizen- 
ship in this country who believed that, notwith- 
standing their marriage, they were still legal 
residents of the United States.” 

It has been pretty well understood that the law 
is as now stated by Judge Summerville, and 
Mrs. Stanton Blatsh has written a good deal about 
the injustice of it. But there would seem to be a 
very good reason for not having a divided family 
allegiance. The law should, however, bear equally 
on both sexes, the citizenship following the domi- 
cile, so that which ever country the parties live 
in of that they should be deemed citizens for busi- 
ness purposes. The citizenship of either should be 
instantly regained by the return to the country of 
birth— Woman’s Tribune. 


POPULATION OF THE UNITED STATEs. 


“| HE following is the official announcement of 

the population of the United States in 19900, 
by States. In the tables the first column repre- 
sents the census of 1900, the second that of 1890 
and the third column when given, represents the 
number of Indians not taxed: 


1400 
1,828,607 
1,311,564 
1,485,053 
539,700 
908,355 
184,735 
528,542 
2,216,329 
161,771 
p anlee Matt wan 4,821,550 
2,516,463 
2,251,829 
1,469,490 
2,147,174 
1,381,627 
604,306 
1,189,946 
2,805,346 
2,419,782 
1,751,305 
1,551,372 
3,107,117 
243,289 
“1,068,901 
42,334 
411,588 
1,883,669 
7,268,009 
1,891,992 
319,040 
4,157,545 
413,532 
6,301,365 
428,556 
1,340,312 
401,559 
2,022,723 
3,048,828 
276,565 
343,641 
1,854,184 
517,672 
958,900 
2,068,963 
92,531 


ISO. 
1,513,017 
1,128,179 
1,208,130 

412,198 
746,258 
168,493 
391,422 
1,837,353 

84,385 
3,826,351 
2,192,404 
1,911,896 
1,427,096 
1,858,635 
1,118,587 

661,086 
1,042,300 
2,238,943 
2,093,889 
1,301,826 
1,289,600 
2,679,184 

132,159 
1,058,910 

45,761 

376,530 
1,444,933 
5,997,853 
1,617,047 

182,719 
3,672,316 

313,767 
5,258,014 

345,506 
1,151,149 

328,808 
1,767,518 
2,235,523 

207,905 

332,420 
1,655,910 

349,390 

792,794 
1,686,800 

60,703 


Alabama . . 
Arkansas... 
California . . 
Colorado . . 

, Connecticut . . 
Delaware . . 
Florida . . 
Georgia. . 
Idaho. . 
Illinois .. 
Indiana. . 
Iowa . 
Kansas. . 
Oe ee ee 
Louisiana. . 

| Maine... 

| Maryland .. ......... 

| Massachusetts .. .... 
Michigan . . 
Minnesota. . 
Mississippi . . 
Missouri. . 
Montana. . 
Nebraska. . 

Nevada. . 


North 

North 

Ohio... 

Oregon. . 
Pennsylvania... .. 
Rhode Island 

South Carolina 
South Dakota 
Tennessee. . 

Texas .. 

tah i. 

Vermont. . 

Virginia . 
Washington . Fee 
West Virginia...... de 
Wisconsin . . 
Wyoming .. 





Total for 45 States.. 74,627,007 62,116,811 


TERRITORIES. 


Alaska (estimated).... 
Arizona. . 
District of Columbia.. 


44,000 
122,212 
278,718 


32,052 
59,620 
230,392 
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er ee 

Indian Territory 

New Mexico . 

Oklahoma. . 

Persons in the service 
of the United States 
stationed abroad 
(estimated) .. ..... 

Indians, etc., on In- 
dian reservations, 
except Indian Ter- 
ritory .. 


89,990 
180,182 56,033 
153,593 2,937 


154,001 
391,960 
193,777 
308,245 


145,282 





Total for seven ter- 
ritories, etc 


1,667,313 952,045 89,541 





These figures show the total population to be 

76,295,220. 

——4 ——_ 
WORK OF THE NEW YORK COURT OF 
APPEALS. 

When the present calendar was printed the 
number of cases remaining undisposed of 
upon the 1897 calendar was 

The present calendar, when printed (April 
17, 1899), contained causes to the number 
of . 


890 


+ eee weeee eee eeee eee ee 


Thus making a total of 

cases at that date before the court. 

At this date (December 7, 1900), the number of 
cases undisposed upon the present calendar is as 
follows: 

General calendar causes 
Ageas WOM. OTACIS, 05.60. ocicccccces eannd 


Making a total of 
To this should be added the number of cases 
on the new calendar made up for January 
7, 1901, which is 


Thus the total number of cases now be- 
foré the cOGFt 18... ..ccsccccee eines . 


Thus showing a decrease of 


in the number of cases now before the 
court from the number it had before it and 
undisposed of when the present calendar 
was made up, in April, 1899. 
As there have been added to the present calendar 
the following cases: 
General calendar causes......... ae 
Agpeais §£0im. GPGers.c..sscc.sccccesccces oss 207 
a ee tis pup 
Which, added to the number of cases....... 
undisposed of April 17, 1899, makes....... 


260 
987 
1,247 


703 | 


And subtracting from that number the 
| cases undisposed of upon the present 
calendar, shows that 
cases have been disposed of since April 17, 
1899, besides a large number of motions. 
—_—_—o_- 


SALARIES OF STATE JUDGES. 


N R. C. D. MERRICK, of Parkersburg, W. Va., 
t has made up a statistical table showing the 
salaries paid to judges of the higher courts in the 
different States. Each amount given below is the 
highest judicial salary paid in the respective States, 
if Mr. Merrick’s figures are correct. According 
to these figures, the highest salary paid to a State 
judge in this country is that of $17,500 paid to the 
New York Supreme Court justices elected in the 
city of New York, and the lowest salary, in this 
list, is that of $1,800, paid to the West Virginia 
Circuit judges. New York leads all the States, 
paying, in addition to the foregoing handsome 
salaries, a salary of $10,500 to the chief judge of 
the Court of Appeals, and $10,000 to the judges of 
that court. For second place, New Jersey and 
Ilinois appear on almost equal terms, the former 
paying to her chancellor $10,000 and an equal 
amount to her Supreme Court judges, while Illi- 
nois pays her Cook County Supreme Court judges 
either $7,000 or $10,350, just which appears uncer- 
tain from Mr. Merrick’s figures. Then follows 
Pennsylvania, with a salary of $8,500 to her chief 
justice, and salaries of $8,000 to her Supreme Court 
judges. It is a close matter between Massachu- 
setts, with a salary amounting to practically $7,000 
to her chief justice, and $6,000 salaries to her Su- 
perior Court judges, and Michigan, with salaries 
of $7,000 to her Supreme Court judges. Next 
comes California, with a salary of $6,000 to her 
Supreme Court judges. Rhode Island and Mis- 
| souri are about on equal terms, the former paying 
| her chief justice $5,500, the latter her St. Louis 
Court of Appeals judges and Circuit Court of 
St. Louis judges $5,500, and apparently expenses 
in addition. Ina class by themselves are Colorado, 
| with a Supreme Court salary of $5,000; Minnesota, 
with a Supreme Court salary of $5,000; Kentucky, 
with a Court of Appeals salary of $5,000; Wiscon- 
|sin, with a Superior Court salary of $5,000; 
Nevada, with a Supreme Court salary of $4,500, and 
Indiana, with a Supreme Court salary of $4,500. 
| In a class a bit below are Connecticut, Ohio, Mon- 
tana, North Dakota, Iowa, Texas and Washington, 
each with a top salary of $4,000. In another class, 
with top salaries ranging from $3,800 down to 
$3,000, are Delaware, Alabama, Mississippi, New 
Hampshire, Oregon, Maine, Maryland, Tennessee, 
Florida, Arkansas and Georgia. Finally, with top 
| salaries ranging from $3,000 downward, come Ver- 
/mont, Wyoming, Utah, South Carolina, Kansas, 
|Idaho, Virginia, Nebraska, North Carolina and 
| South Dakota. West Virginia apparently brings 
up the rear, with a Supreme Court salary of $2,200; 
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but the term of office is twelve years, considerably 
longer than that in many of the States which pay 
larger salaries. Many judges in this country are 
underpaid. Many are overpaid.— New York Even- 
ing Post. 
———4———— 
Literary ARotes. 


Maurice Hewlett’s new noval “ Richard Yea and 
Nay,” has run through four large editions in as 
many weeks. In a recent study of this writer’s 
work, Mr. Hamilton W. Mabie says: “In Richard, 
Mr. Hewlett has drawn a portrait of extraordinary 
human and artistic interest —a study of a complex 
character, executed with masterly skill, and based 
on profound study and insight. The beauty of the 
Narrative, in many passages, is hardly to be 
matched in recent English literature.” 

Seventy-five thousand copies of F. Marion Craw- 
ford’s new novel, “In the Palace of the King,” have 
been sold since its publication four weeks ago. 

The History of the United States from the Com- 
promise of 1850, four volumes, by James Ford 
Rhodes (the Macmillan Company) embraces the 
years 1850 to 1864; not 1850 to 1862 as has been 
erroneously stated. It covers both the develop- 
ment of the political impasse which ended in war, 
and the complete history of the Civil War itself. 


“The Living-Age,” for 1901. During the fifty- 
seven years of its existence this sterling weekly 
magazine has steadily maintained its high standard. 
It is a thoroughly satisfactory compilation of the 
most valuable literature of the day, and as such is 
unrivalled. As periodicals of all sorts continue to 
multiply, this magazine continues to increase in 
value; and it has become a necessity to the Ameri- 
can reader. By its aid alone he can, with an 
economy of time, labor and money otherwise im- 
practicable, keep well abreast with the literary and 
scientific progress of the age, and with the work of 
the ablest living writers. It is the most compre- 
hensive of magazines, and its prospectus for 1901, 
which appears in another column, is well worth the 
attention of all who are selecting their reading 
matter for the new year. The Living Age Com- 
pany, Boston, are the publishers. The offer to new 
subscribers is particularly inviting. 

—_—4+ ——_ 
Legal Rotes. 


Mr. E. C. Brandenburg, who has charge of 
bankruptcy matters at Washinzton, has made a de- 
tailed report as to the working of the Bankruptcy 
Act during the last year. The popularity of the 
act is shown by the fact that about 20,000 petitions 
were filed. Illinois furnished the greatest num- 
ber of cases, 3,008 petitions having been filed. 
Then followed New York with 3,007, Iowa with 
992, Ohio 857, Minnesota 845 and Pennsylvania 809. 
The report shows that men of all classes and in all 
walks of life and in every section of the country 
took advantage of the privilege of filing voluntary 


applications. The law appears to have been drawn 
well, for it is stated that nearly every provision of 
the act has sustained the closest investigation of 
the courts. Section 57g, however, relating to pay- 
ments on account made shortly before bankruptcy 
as construed by the courts, is encountering almost 
universal disapproval. In the case of In re Fixen 
(102 Fed. Rep. 295) it was held that payments on 
account in the ordinary course of business, made 
within four months preceding bankruptcy, consti- 
tuted a preference, and, according to the section, 
must be surrendered before the balance of the 
claim of the creditor to whom such payment has 
been made can be proved and allowed. And in the 
more recent case of In re Jones (4 Am. B. Rep. 
563) it was held that the section compels a sur- 
render of a preferential payment even though re- 
ceived more than four months prior to bankruptcy, 
as a condition precedent to sharing in the assets. 
It is argued that this section, as thus construed, 
will tend to unsettle business by disturbing trans- 
actions long since past, but the comment was made 
by Judge Lowell in the Jones case that “if the 
construction thus put upon section 57g makes it a 
real menace to legitimate business, concerning 
which no opinion is expressed, it is from congress 
that relief must be sought.”— New York Evening 
Post. 


We noticed in our issue last week some “ Heavy 
Fees” obtained by eastern lawyers, taken from an 
eastern paper, says the Weekly Bulletin (Ohio). 
The Bar of the western States has no reason to 
look with envy on their brethren of the east in that 
regard. Fees of $10,000 are not so extraordinary 
in the west, and a number of our own subscribers 
have obtained such fees more than once in their 
practice. Our Supreme Court has just affirmed the 
judgment to the lower courts in the case of Judge 
Owen, of Columbus, v. Stone, in which the jury 
had awarded a fee of $27,000 to Judge Owen for 
his services in a case involving an estate of a mil- 
lion and a half. The case had been lost by the 
attorneys in the lower courts, ex-Secretary of the 
Treasury Carlisle, of New York, and Mr. Russell, 
of Cleveland, being the attorneys for the claimants 
in the courts of Cuyahoga county, and had lost the 
case there. They then retained Judge S. N. Owen, 
of Columbus, to represent the case in the Supreme 
Court, and he won. 

Messrs. Carlisle and Russell then sent him a 
check for $1,500 “in full” for his services, con- 
gratulating him on his “ glorious victory.” Judge 
Owen returned the check, stating that he was no 
$1,500 lawyer, and demanded $30,000, if we are not 
mistaken, which was refused. He then brought 
suit, attaching sufficient property of his clients in 
Ohio, and the jury awarded him a fee of $27,000. 

This judgment was affirmed in the Circuit Court, 
and has just been affirmed in the Supreme Court, 
and thus Judge Owen has scored another “ glorious 
victory,” for which we heartily congratulate him. 
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